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[3195-01] 

Executive  Order  12044  •  March  23,  1978 


Improving  Government  Regulations 


As  President  of  the  United  States  of  America,  I  direct  each  Executive 
Agency  to  adopt  procedures  to  improve  existing  and  future  regulations. 

Section  1.  Policy.  Regulations  shall  be  as  simple  and  clear  as  possible. 
They  shall  achieve  legislative  goals  effectively  and  efficiently.  They  shall  not 
impose  unnecessary  burdens  on  the  economy,  on  individuals,  on  public  or 
private  organizations,  or  on  State  and  local  governments. 

To  achieve  these  objectives,  regulations  shall  be  developed  through  a 
process  which  ensures  that: 

(a)  the  need  for  and  purposes  of  the  regulation  are  clearly  estab¬ 
lished; 

(b)  heads  of  agencies  and  policy  officials  exercise  effective  oversight; 

(c)  opportunity  exists  for  early  participation  and  comment  by  other 
Federal  agencies.  State  and  local  governments,  businesses,  organi¬ 
zations  and  individual  members  of  the  public; 

(d)  meaningful  alternatives  are  considered  and  analyzed  before  the 
regulation  is  issued;  and 

(e)  compliance  costs,  paperwork  and  other  burdens  on  the  public  are 
minimized. 

Sec.  2.  Reform  of  the  Process  for  Developing  Significant  Regulations.  Agencies 
shall  review  and  revise  their  procedures  for  developing  regulations  to  be 
consistent  with  the  policies  of  this  Order  and  in  a  manner  that  minimizes 
paperwork. 

Agencies’  procedures  should  fit  their  own  needs  but,  at  a  minimum,  these 
procedures  shall  include  the  following: 

(a)  Semiannual  Agenda  of  Regulations.  To  give  the  public  adequate 
notice,  agencies  shall  publish  at  least  semiannually  an  agenda  of 
significant  regulations  under  development  or  review.  On  the  first 
Monday  in  October,  each  agency  shall  publish  in  the  Federal 
Register  a  schedule  showing  the  times  during  the  coming  fiscal 
year  when  the  agency’s  semiannual  agenda  will  be  published. 
Supplements  to  the  agenda  may  be  published  at  other  times 
during  the  year  if  necessary,  but  the  semiannual  agendas  shall  be 
as  complete  as  possible.  The  head  of  each  agency  shall  approve 
the  agenda  before  it  is  published. 

At  a  minimum,  each  published  agenda  shall  describe  the  regulations 
being  considered  by  the  agency,  the  need  for  and  the  legal  basis  for 
the  action  being  taken,  and  the  status  of  regulations  previously 
listed  on  the  agenda. 

Each  item  on  the  agenda  shall  also  include  the  name  and  telephone 
number  of  a  knowledgeable  agency  official  and,  if  possible,  state 
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whether  or  not  a  regulatory  analysis  will  be  required.  The  agenda 
shall  also  include  existing  regulations  scheduled  to  be  reviewed  in 
accordance  with  Section  4  of  this  Order. 

(b)  Agency  Head  Oversight.  Before  an  agency  proceeds  to  develop  sig¬ 
nificant  new  regulations,  the  agency  head  shall  have  reviewed  the 
issues  to  be  considered,  the  alternative  approaches  to  be  ex¬ 
plored,  a  tentative  plan  for  obtaining  public  comment,  and  target 
dates  for  completion  of  steps  in  the  development  of  the  regula¬ 
tion. 

(c)  Opportunity  for  Public  Participation.  Agencies  shall  give  the  public  an 
early  and  meaningful  opportunity  to  participate  in  the  develop¬ 
ment  of  agency  regulations.  They  shall  consider  a  variety  of  ways 
to  provide  this  opportunity,  including  (1)  publishing  an  advance 
notice  of  proposed  rulemaking;  (2)  holding  open  conferences  or 
public  hearings;  (3)  sending  notices  of  proposed  regulations  to 
publications  likely  to  be  read  by  those  affected;  and  (4)  notifying 
interested  parties  directly. 

Agencies  shall  give  the  public  at  least  60  days  to  comment  on 
proposed  significant  regulations.  In  the  few  instances  where  agen¬ 
cies  determine  this  is  not  possible,  the  regulation  shall  be  accompa¬ 
nied  by  a  brief  statement  of  the  reasons  for  a  shorter  time  period. 

(d)  Approval  of  Significant  Regulations.  The  head  of  each  agency,  or  the 
designated  official  with  statutory  responsibility,  shall  approve  sig¬ 
nificant  regulations  before  they  are  published  for  public  comment 
in  the  Federal  Register.  At  a  minimum,  this  official  should 
determine  that: 

(1)  the  proposed  regulation  is  needed; 

(2)  the  direct  and  indirect  effects  of  the  regulation  have  been 
adequately  considered; 

(3)  alternative  approaches  have  been  considered  and  the  least 
burdensome  of  the  acceptable  alternatives  has  been  chosen; 

(4)  public  comments  have  been  considered  and  an  adequate  re¬ 
sponse  has  been  prepared; 

(5)  the  regulation  is  written  in  plain  English  and  is  understanda¬ 
ble  to  those  who  must  comply  with  it; 

(6)  an  estimate  has  been  made  of  the  new  reporting  burdens  or 
recordkeeping  requirements  necessary  for  compliance  with  the 
regulation; 

(7)  the  name,  address  and  telephone  number  of  a  knowledgeable 
agency  official  is  included  in  the  publication;  and 

(8)  a  plan  for  evaluating  the  regulation  after  its  issuance  has  been 
developed. 

(e)  Criteria  for  Determining  Significant  Regulations.  Agencies  shall  estab¬ 
lish  criteria  for  identifying  which  regulations  are  significant.  Agen¬ 
cies  shall  consider  among  other  things:  (1)  the  type  and  number 
of  individuals,  businesses,  organizations,  State  and  local  govern¬ 
ments  affected;  (2)  the  compliance  and  reporting  requirements 
likely  to  be  involved;  (3)  direct  and  indirect  effects  of  the  regula¬ 
tion  including  the  efTect  on  competition;  and  (4)  the  relationship 
of  the  regulations  to  those  of  other  programs  and  agencies.  Regu¬ 
lations  that  do  not  meet  an  agency’s  criteria  for  determining 
significance  shall  be  accompanied  by  a  statement  to  that  effect  at 
the  time  the  regulation  is  proposed. 
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Sec.  3.  Regulatory  Analysis.  Some  of  the  regulations  identified  as  significant 
may  have  major  economic  consequences  for  the  general  economy,  for  individ¬ 
ual  industries,  geographical  regions  or  levels  of  government.  For  these  regula¬ 
tions,  agencies  shall  prepare  a  regulatory  analysis.  Such  an  analysis  shall 
involve  a  careful  examination  of  alternative  approaches  early  in  the  decision¬ 
making  process. 

The  following  requirements  shall  govern  the  preparation  of  regulatory 
analyses:  „ 

(a)  Criteria.  Agency  heads  shall  establish  criteria  for  determining 
which  regulations  require  regulatory  analyses.  The  criteria  estab¬ 
lished  shall: 

(1)  ensure  that  regulatory  analyses  are  performed  for  ail  regula¬ 
tions  which  will  result  in  (a)  an  annual  effect  on  the  economy 
of  $100  million  or  more;  or  (b)  a  major  increase  in  costs  or 
prices  for  individual  industries,  levels  of  government  or  geo¬ 
graphic  regions;  and 

(2)  provide  that  in  the  agency  head’s  discretion,  regulatory  analy¬ 
sis  may  be  completed  on  any  proposed  regulation. 

(b)  Procedures.  Agency  heads  shall  establish  procedures  for  developing 
the  regulatory  analysis  and  obtaining  public  comment. 

(1)  Each  regulatory  analysis  shall  contain  a  succinct  statement  of 
the  problem;  a  description  of  the  major  alternative  ways  of 
dealing  with  the  problem  that  were  considered  by  the  agency; 
an  analysis  of  the  economic  consequences  of  each  of  these 
alternatives  and  a  detailed  explanation  of  the  reasons  for 
choosing  one  alternative  over  the  others. 

(2)  Agencies  shall  include  in  their  public  notice  of  proposed  rules 
an  explanation  of  the  regulatory  approach  that  has  been  select¬ 
ed  or  is  favored  and  a  short  description  of  the  other  alterna¬ 
tives  considered.  A  statement  of  how  the  public  may  obtain  a 
copy  of  the  draft  regulatory  analysis  shall  also  be  included. 

(3)  Agencies  shall  prepare  a  final  regulatory  analysis  to  be  made 
available  when  the  final  regulations  are  published. 

Regulatory  analyses  shall  not  be  required  in  rulemaking  proceedings 
pending  at  the  time  this  Order  is  issued  if  an  Economic  Impact  Statement  has 
already  been  prepared  in  accordance  with  Executive  Orders  11821  and  1 1949. 

Sec.  4.  Review  of  Existing  Regulations.  Agencies  shall  periodically  review  their 
existing  regulations  to  determine  whether  they  are  achieving  the  policy  goals 
of  this  Order.  This  review  will  follow  the  same  procedural  steps  outlined  for 
the  development  of  new  regulations. 

In  selecting  regulations  to  be  reviewed,  agencies  shall  consider  such  crite¬ 
ria  as: 

(a)  the  continued  need  for  the  regulation; 

(b)  the  type  and  number  of  complaints  or  suggestions  received; 

(c)  the  burdens  imposed  on  those  directly  or  indirectly  affected  by 
the  regulations; 

(d)  the  need  to  simplify  or  clarify  language; 

(e)  the  need  to  eliminate  overlapping  and  duplicative  regulations;  and 

(f)  the  length  of  time  since  the  regulation  has  been  evaluated  or  the 
degree  to  which  technology,  economic  conditions  or  other  factors 
have  changed  in  the  area  affected  by  the  regulation. 
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Agencies  shall  develop  their  selection  criteria  and  a  listing  of  possible 
regulations  for  initial  review.  The  criteria  and  listing  shall  be  published  for 
comment  as  required  in  Section  5.  Subsequently,  regulations  selected  for 
review  shall  be  included  in  the  semiannual  agency  agendas. 

Sec.  5.  Implementation. 

(a)  Each  agency  shall  review  its  existing  process  for  developing  regu¬ 
lations  and  revise  it  as  needed  to  comply  with  this  Order.  Within 
60  days  after  the  issuance  of  the  Order,  each  agency  shall  prepare 
a  draft  report  outlining  (1)  a  brief  description  of  its  process  for 
developing  regulations  and  the  changes  that  have  been  made  to 
comply  with  this  Order;  (2)  its  proposed  criteria  for  defining 
significant  agency  regulations;  (3)  its  proposed  criteria  for  identi¬ 
fying  which  regulations  require  regulatory  analysis;  and  (4)  its 
proposed  criteria  for  selecting  existing  regulations  to  be  reviewed 
and  a  list  of  regulations  that  the  agency  will  consider  for  its  initial 
review.  This  report  shall  be  published  in  the  Federal  Register 
for  public  comment.  A  copy  of  this  report  shall  be  sent  to  the 
Office  of  Management  and  Budget. 

(b)  After  receiving  public  comment,  agencies  shall  submit  their  re¬ 
vised  report  to  the  Office  of  Management  and  Budget  for  approv¬ 
al  before  final  publication  in  the  Federal  Register. 

(c)  The  Office  of  Management  and  Budget  shall  assure  the  effective 
implementation  of  this  Order.  OMB  shall  report  at  least  semian¬ 
nually  to  the  President  on  the  effectiveness  of  the  Order  and 
agency  compliance  with  its  provisions.  By  May  1,  1980,  OMB  shall 
recommend  to  the  President  whether  or  not  there  is  a  continued 
need  for  the  Order  and  any  further  steps  or  actions  necessary  to 
achieve  its  purposes. 

Sec.  6.  Coverage. 

(a)  As  used  in  this  Order,  the  term  regulation  means  both  rules  and 
regulations  issued  by  agencies  including  those  which  establish 
conditions  for  financial  assistance.  Closely  related  sets  of  regula¬ 
tions  shall  be  considered  together. 

(b)  This  Order  does  not  apply  to: 

(1)  regulations  issued  in  accordance  with  the  formal  rulemaking 
provisions  of  the  Administrative  Procedure  Act  (5  U.S.C.  556, 
557); 

(2)  regulations  issued  with  respect  to  a  military  or  foreign  affairs 
function  of  the  United  States; 

(3)  matters  related  to  agency  management  or  personnel; 

(4)  regulations  related  to  Federal  Government  procurement; 

(5)  regulations  issued  by  the  independent  regulatory  agencies;  or 

(6)  regulations  that  are  issued  in  response  to  an  emergency  or 
which  are  governed  by  short-term  statutory  or  judicial  dead¬ 
lines.  In  these  cases,  the  agency  shall  publish  in  the  Federal 
Register  a  statement  of  the  reasons  why  it  is  impracticable  or 
contrary  to  the  public  interest  for  the  agency  to  follow  the 
procedures  of  this  Order.  Such  a  statement  shall  include  the 
name  of  the  policy  official  responsible  for  this  determination. 

Sec.  7.  This  Order  is  intended  to  improve  the  quality  of  Executive 
Agency  regulatory  practices.  It  is  not  intended  to  create  delay  in  the  process 
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or  provide  new  grounds  for  judicial  review.  Nothing  in  this  Order  shall  be 
considered  to  supersede  existing  statutory  obligations  governing  rulemaking. 

Sec.  8.  Unless  extended,  this  Executive  Order  expires  on  June  30,  1980. 


[FR  Doc.  78-8091  Filed  3-23-78;  12:58  pm] 
« 


SUMMARY  AND  ANALYSIS  OF 
PUBLIC  COMMENTS 

The  draft  Executive  order  on  Im¬ 
proving  Government  Regulations  was 
published  for  public  comment  on  No¬ 
vember  18,  1977.  It  received  an  enthu¬ 
siastic  response  from  the  public. 
Almost  unanimously,  comments  urged 
action  to  improve  the  quality  of  Feder¬ 
al  regulations.  People  were  especially 
appreciative  of  the  opportunity  to 
comment  on  a  draft  Executive  order. 
Letters  were  received  from  over  350  in¬ 
dividuals  and  organizations  offering 
many  helpful  suggestions  for  changes 
in  the  order,  and  the  order  has  been 
revised  accordingly. 

Some  respondents  pointed  out  that  a 
basic  cause  of  regulatory  problems  is 
legislation  that  leads  to  over  regula¬ 
tion  and  instances  of  overlapping  and 
conflicting  regulatory  requirements. 
They,  therefore,  believe  that  the  Ex¬ 
ecutive  order  is  not  addressing  the 
basic  cause  of  the  regulatory  problem. 

We  agree  that  there  is  no  single 
reform  initiative  that  can  address  all 
of  the  problems  created  by  the  regula¬ 
tory  system.  Legislative  changes  are 
an  important  part  of  regulatory 
reform  and  that  is  why  President 
Carter  has  emphasized  the  need  for 
legislative  action  in  areas  such  as 
transportation  regulation.  However, 
many  important  administrative 
changes  are  also  needed.  This  Execu¬ 
tive  order  provides  the  framework  for 
administrative  reform. 

The  order  contains  both  specific  re¬ 
quirements,  such  as  the  publication  of 
a  semiannual  agenda  of  regulations, 
and  general  policy  guidance,  such  as 
the  need  to  expand  the  opportunities 
for  public  comment.  The  order  at¬ 
tempts  to  balance  the  need  for  clear 
instructions  and  common  procedures 
with  the  flexibility  agencies  require  to 
design  their  own  procedures  and  avoid 
unnecessary  delays  and  paperwork. 


The  responses  to  publication  of  the 
draft  order  have  been  very  informa¬ 
tive.  The  public  is  strongly  encouraged 
to  take  advantage  of  the  expanded  op¬ 
portunities  for  participation  in  the  de¬ 
velopment  of  regulations  afforded  by 
this  order.  Public  comment  on  the  in¬ 
ternal  procedures  of  agencies  will  pro¬ 
vide  additional  help  to  assure  that  the 
objectives  of  the  order  are  effectively 
met.  Agency  reports  on  their  proce¬ 
dures  will  be  published  in  the  Federal 
Register  within  the  next  60  days. 

In  keeping  with  the  spirit  of  the  Ex¬ 
ecutive  order,  a  response  to  the  major 
issues  raised  in  the  public  comments 
on  the  draft  order  has  been  written  in 
appreciation  for  the  time  and  effort 
given  by  all  who  responded  to  our  re¬ 
quest  for  views  on  the  order. 

Major  Issues  Raised 

Section  1.  Policy 

Applicability— The  Policy  section 
contains  the  President’s  overall  objec¬ 
tives  for  improving  Government  regu¬ 
lations.  Many  respondents  pointed  out 
that  these  objectives  are  valid  for  all 
regulations  issued  by  Federal  agencies 
and  suggested  that  the  language  of 
the  draft  order  be  strengthened  to  in¬ 
dicate  the  mandatory  nature  of  this 
Policy  statement.  Therefore,  the 
Policy  section  has  been  revised  to 
make  the  policy  statement  mandatory 
for  all  regulations  issued  by  Executive 
agencies.  Not  all  regulations,  however, 
are  subject  to  the  other  sections  of  the 
order.  Each  section  contains  an  expla¬ 
nation  of  which  agency  regulations  are 
subject  to- its  provisions. 

Section  2.  Reform  of  the  process  for  devel¬ 
oping  significant  regulations 

Agenda 

Publication  of  an  Agenda— Many  re¬ 
spondents  favored  publication  of  a 
semiannual  agenda  as  a  particularly 
good  method  of  giving  advance  public 


Editorial  Note:  The  President's  remarks  and  statement  of  Mar.  23,  1978,  on  signing  Executive  Order  12044, 
and  the  text  of  his  letter  to  the  heads  of  independent  regulatory  agencies,  dated  Mar.  23.  1978,  will  be  printed  in 
the  Weekly  Compilation  of  Presidential  Documents  (vol  14.  no.  12). 
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notice  of  agency  activities.  Some  op¬ 
posed  the  agenda  on  the  grounds  that 
it  could  delay  agency  action  and  make 
unreasonable  demands  on  an  agency. 
The  agenda  has  been  retained.  The 
provision  that  allows  an  agency  to 
publish  supplements  to  the  agenda 
when  necessary  will  prevent  undue 
delay.  Also,  the  information  required 
to  be  published  in  the  agenda  is  only 
that  information  which  can  reason¬ 
ably  be  expected  to  be  known  by  the 
agency  at  the  time  the  decision  is 
made  to  proceed  with  developing  a 
regulation.  Therefore,  publishing  this 
information  should  not  be  an  unrea¬ 
sonable  demand  on  the  agency  and 
should  provide  a  valuable  service  to 
the  public. 

Time  of  Publication— Many  respon¬ 
dents  noted  that  if  all  agencies  publish 
semiannual  agendas  in  the  months  of 
January  and  July,  the  public  would 
have  to  study  too  much  information  at 
one  time.  Others  pointed  out  that 
knowing  when  the  agendas  will  be 
published  would  be  very  helpful.  To 
accommodate  these  concerns,  the 
order  has  been  changed  to  allow  the 
agendas  to  be  published  on  a  schedule 
determined  by  each  agency,  with  that 
schedule  submitted  to  the  Federal 
Register  for  publication  on  the  first 
Monday  in  October.  Thus,  as  each 
agency  begins  its  fiscal  year,  the 
public  will  be  notified  in  one  Federal 
Register  as  to  when  each  agency’s  agen¬ 
da  will  be  published.  This  change  will 
allow  a  staggered  publication  schedule, 
but  at  the  same  time,  the  public  will 
have  the  dependability  of  being  able 
to  go  to  one  issue  of  the  Federal  Reg¬ 
ister  to  find  out  when  each  agency 
will  publish  its  agenda. 

Time  Covered  by  the  Agenda— Sever¬ 
al  respondents  were  concerned  that  the 
agenda  would  cover  only  a  six  month 
period.  It  is  the  intention  of  the  order 
that  any  anticipated  significant  new 
regulations  will  be  included,  even  if 
the  development  of  that  regulation  is 
more  than  six  months  in  the  future. 
The  order  has  been  clarified  on  this 
point. 

Work  Plan  as  a  Separate  Docu¬ 
ment-Many  persons  and  organiza¬ 
tions  favored  the  work  plan  but 
wanted  it  to  be  made  public  at  an 
early  stage  in  the  development  pro¬ 
cess.  Several  agencies,  on  the  other 
hand,  pointed  out  that  information  re¬ 
quired  by  the  work  plan  was  already 
being  provided  to  agency  officials  by 
other  means  and  that  a  new  require¬ 
ment  for  a  separate  document  would 
create  excessive  and  unnecessary  pa¬ 
perwork. 

The  work  plan  as  a  separate  docu¬ 
ment  has  been  deleted.  The  informa¬ 
tion  that  was  to  be  included  in  the 
work  plan  has  been  divided  into  two 
parts.  Information  on  the  problem  be¬ 
ing  addressed  and  the  legal  basis  for 
the  action  being  taken  has  been  added 


to  the  items  to  be  printed  in  the  semi¬ 
annual  agenda.  This  change  responds 
to  requests  for  early  disclosure  of  these 
items. 

Agency  Head  Oversight— The  re¬ 
maining  information  that  was  to  be  in¬ 
cluded  in  the  work  plan  will  now  be 
supplied  to  the  head  of  an  agency  in  a 
manner  each  agency  feels  is  appropri¬ 
ate.  The  importance  of  the  early 
awareness  and  involvement  of  the 
agency  head  in  significant  regulations 
is  emphasized  by  this  new  separate 
subsection.  Early  awareness  is  essen¬ 
tial  to  establish  clear  accountability 
for  agency  action.  At  the  same  time, 
the  manner  in  which  information  on 
issues  and  alternatives  is  given  to  the 
agency  head  should  be  flexible,  so  that 
the  agency  can  incorporate  this  re¬ 
quirement  into  their  existing  prac¬ 
tices.  For  example,  this  flexibility  will 
allow  agencies  to  incorporate  this  in¬ 
formation  with  both  the  regulatory 
analysis  and  an  environmental  impact 
statement  if  either  or  both  are  re¬ 
quired.  Agencies  may  choose  to  pro¬ 
duce  one  combined  document  or  they 
may  choose  to  design  separate  docu¬ 
ments. 

Public  Participation 

Opportunity  to  Comment— Most  of 
the  respondents  recommended  that 
the  public  role  in  the  preparation  of 
agency  regulations  be  greatly  in¬ 
creased.  A  few  had  reservations  as  to 
the  effect  of  increased  public  participa¬ 
tion  on  the  timeliness  of  publication. 
Some  doubted  that  agency  efforts  to 
increase  participation  would  be  mean¬ 
ingful. 

The  most  frequent  comment  re¬ 
ceived  was  a  strong  request  for  more 
time  to  comment  on  proposed  regula¬ 
tions.  Most  of  the  respondents  regard 
60-90  days  as  the  minimum  time  nec¬ 
essary  for  a  public  comment  period. 
Many  people  pointed  out  that  it  takes 
two  weeks  for  most  organizations  to 
receive  the  Federal  Register  and  that 
a  comment  period  of  30  days  is  not 
adequate. 

The  Executive  order  has,  therefore, 
been  amended  to  provide  for  a  mini¬ 
mum  60-day  comment  period  when¬ 
ever  possible.  This  extended  comment 
period  recognizes  that  individuals  and 
organizations  must  often  respond  to 
proposals  from  more  than  one  agency 
at  one  time.  There  is,  however,  provi¬ 
sion  for  a  waiver  of  the  60-day  time 
limit  in  instances  where  specific  dead¬ 
lines  must  be  met  in  order  to  avoid 
undue  delay.  In  those  instances,  the 
agency  will  be  required  to  publish  an 
explanation  of  the  need  for  a  shorter 
comment  period. 

Methods  To  Increase  Public  Par¬ 
ticipation-Respondents  repeatedly 
stressed  the  need  for  early  public  par¬ 
ticipation  in  the  rulemaking  process. 
Since  many  people  believe  that  a  pro- 
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posed  rule  is  almost  impossible  to 
change  once  published,  they  want  an 
opportunity  to  give  their  views  at  an 
early  point  in  the  development  pro¬ 
cess. 

Many  specific  ways  to  increase 
public  participation  in  rulemaking 
were  suggested.  Suggestions  included: 
distribution  of  issue  papers;  use  of  ad¬ 
vance  notices  of  proposed  rulemaking; 
use  of  open  conferences;  distribution 
of  regulatory  analyses  to  organizations 
affected  by  agency  regulations;  direct 
notification  of  trade  associations, 
labor  unions,  and  consumer  feder¬ 
ations;  meetings  between  the  regula¬ 
tion  project  manager  and  the  public; 
use  of  advisory  committees  or  tempo¬ 
rary  work  groups;  announcement  of 
proposed  regulations  in  "popular” 
publications  such  as  general  circula¬ 
tion  newspapers,  newsletters  and 
trade  journals;  greater  consultation 
with  State  and  local  government  per¬ 
sonnel;  and  regional  public  hearings. 

The  order  gives  each  agency  flexi¬ 
bility  in  choosing  the  most  effective 
method  for  increasing  public  partici¬ 
pation  in  different  agency  actions. 
Rather  than  mandating  a  specific  set 
of  public  participation  steps,  the  Ex¬ 
ecutive  order  encourages  Federal  agen¬ 
cies  to  provide  early  opportunities  for 
public  participation  in  rulemaking  and 
offers  some  examples  of  what  can  be 
done. 

Consideration  of  Public  Comments— 
Several  respondents  expressed  doubt 
that  agencies  take  public  comments  se¬ 
riously.  The  Executive  order  has  been 
strengthened  to  emphasize  the  need 
for  public  comments  to  be  considered 
and  that  a  response  to  the  public  be 
prepared  before  significant  agency 
regulations  are  approved. 

OMB  Circular  A-85— With  the 
order’s  emphasis  on  new  and  expanded 
opportunities  for  public  comment,  sev¬ 
eral  respondents  felt  that  OMB  Circu¬ 
lar  A-85  would  no  longer  be  needed. 
This  circular  will  be  rescinded.  Howev¬ 
er,  the  objectives  of  Circular  A-85 
(early  and  meaningful  consultation 
with  State  and  local  officials  on  mat¬ 
ters  that  affect  them)  are  such  an  in¬ 
tegral  part  of  this  order  that  the 
President  is  issuing  a  separate  memo¬ 
randum  to  the  heads  of  departments 
and  agencies  to  emphasize  the  point. 

Petition  Procedure  for  Rulemaking— 
Some  respondents  believed  there 
should  be  a  uniform  petition  or  proce¬ 
dure  to  initiate  rulemaking.  A  petition 
procedure  is  already  available  under 
the  Administrative  Procedure  Act  and 
several  agencies  have  already  adopted 
specific  procedures  for  initiating  rule- 
making.  Therefore,  a  mandatory  peti¬ 
tion  procedure  is  not  being  included  in 
this  order. 

Approval  of  Regulation* 

Clarification  of  Language— This  sec¬ 
tion  has  been  revised  to  be  consistent 
with  changes  in  other  sections  of  the 
order  and  to  emphasize  that  the 


agency  head  is  responsible  for  review¬ 
ing  the  need  for  significant  regula¬ 
tions  as  well  as  the  validity  of  the 
agency  proposal.  The  importance  of 
considering  public  views  has  also  been 
emphasized  in  response  to  several 
comments  received. 

Criteria  for  Determining  “Significant” 

Coverage— Several  respondents  raised 
questions  about  the  criteria  for  de¬ 
termining  “significant”  and  the  way 
in  which  agencies  would  apply  the  cri¬ 
teria.  It  is  recognized  that  “signifi¬ 
cant”  is  an  imprecise  term.  Its  use  is 
intended  to  give  agencies  the  discre¬ 
tion  they  need  to  determine  what  is 
significant  to  their  programs  and  par¬ 
ticular  constituencies.  Each  agency 
will  publish  its  proposed  criteria  for 
determining  significance  within  60 
days.  The  agency  will  establish  the 
final  criteria  after  public  comment. 
The  agency  will  then  follow  those  cri¬ 
teria  in  determining  what  is  a  signifi¬ 
cant  regulation. 

Section  3.  Regulatory  Analysis 

Need— Respondents  were  generally 
in  favor  of  better  analysis  of  the  eco¬ 
nomic  consequences  of  agency  actions. 
Many  respondents  expressed  a  belief 
that  such  analyses  should  be  done  for 
all  regulations.  Not  all  regulations, 
however,  have  important  economic 
consequences.  Even  significant  regula¬ 
tions  may  lack  major  economic  conse¬ 
quences.  For  example,  although  a  reg¬ 
ulation  may  have  a  significant  effect 
on  the  privacy  of  individuals,  it  may 
not  have  significant  economic  conse¬ 
quences.  For  this  reason,  the  require¬ 
ment  for  a  regulatory  analysis  is  limit¬ 
ed  to  those  regulations  that  have  a 
major  economic  impact. 

Many  comments  on  the  regulatory 
analysis  program  were  particularly 
supportive  of  the  change  in  focus  from 
justifying  the  chosen  alternative  to 
better  analysis  of  all  feasible  alterna¬ 
tives.  Some  respondents  did  want  to 
retain  the  Economic  Impact  State¬ 
ment  program.  However,  an  evaluation 
of  the  Economic  Impact  Statement 
program  has  shown  that  because  these 
analyses  were  issued  as  a  justification 
for  a  chosen  approach,  they  provided 
little  benefit  to  agency  decision¬ 
makers.  Economic  analysis  can  con¬ 
tribute  more  to  the  development  of 
more  effective  regulation  if  it  is  done 
at  the  time  alternative  approaches  to 
designing  the  regulations  are  being 
considered.  The  final  order,  therefore, 
retains  the  requirements  for  an  analy¬ 
sis  of  alternative  approaches  early  in 
the  decisionmaking  process.  Such 
analysis  could  include  an  examination 
of  (1)  the  need  for  very  specific  re¬ 
quirements  versus  the  benefits  of  al¬ 
lowing  some  discretion  on  the  part  of 
those  subject  to  the  regulation;  (2)  al¬ 
ternative  types  of  compliance  incen¬ 
tives  (for  example  economic  incen- 
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tives,  such  as  loan  guarantees,  versus 
administrative  incentives,  such  as  re¬ 
duced  paperwork  requirements  if  goals 
are  met);  (3)  alternative  enforcement 
mechanisms  (such  as  on-site  inspec¬ 
tions  or  periodic  reporting  require¬ 
ments);  and  (4)  alternative  levels  of 
government  for  implementation  (Fed¬ 
eral,  State  or  local). 

Criteria— There  was  no  clear  consen¬ 
sus  among  the  respondents  on  the  spe¬ 
cific  criteria  for  requiring  a  regulatory 
analysis.  Many  respondents  wanted  no 
financial  limitations  to  be  associated 
with  the  first  two  criteria  in  the  hope 
that  this  would  encourage  more  analy¬ 
ses  to  be  done.  Others  believed  that 
without  specific  figures,  many  agen¬ 
cies  would  not  do  any  analyses  at  all. 
Several  respondents  asked  that  agency 
criteria  established  in  the  Economic 
Impact  Statement  program  remain  in 
effect. 

The  final  order  includes  two  criteria 
to  determine  when  a  Regulatory  Anal¬ 
ysis  will  be  required.  The  first  requires 
that  a  regulatory  analysis  must  be 
done  if  the  regulation  will  have  an 
annual  effect  of  $100  million  on  the 
economy.  This  amount  is  identical  to 
the  criterion  used  in  the  Economic 
Impact  Statement  program.  Regula¬ 
tions  of  this  magnitude  require  careful 
consideration. 

This  criterion  also  considers  the  po¬ 
tential  impact  on  individual  industries, 
levels  of  government,  or  geographic  re¬ 
gions.  The  most  frequent  criticism  of 
the  EIS  criteria  was  that  the  individ¬ 
ual  industry  threshold  ($50  million  in 
one  year  or  $75  million  in  two  years) 
was  too  high.  Regulation  could  threat¬ 
en  the  existence  of  small  industry  but 
still  not  be  subject  to  regulatory  anal¬ 
ysis  under  the  first  criterion.  This  cri¬ 
terion  for  regulatory  analysis,  there¬ 
fore,  is  a  general  requirement  which 
allows  each  agency  to  propose  the  spe¬ 
cific  threshold  level  appropriate  for  its 
programs.  Agencies  will  determine 
their  own  numerical  criteria,  and  the 
public  will  be  asked  to  comment  on 
each  agency’s  proposals  in  order  to 
assure  that  the  criteria  are  reasonable 
and  effective.  The  proposed  criterion 
relating  to  “specific  element  of  the 
population”  was  deleted  after  many 
problems  with  definition  and  applica¬ 
tion  were  noted. 

The  second  criterion  listed  in  the 
order  giving  discretion  to  agency 
heads  is  to  be  used  in  addition  to,  not 
as  a  substitute  for,  the  first  criterion. 
A  regulation  may  not  meet  either  part 
of  the  first  criterion  but  may,  in  the 
opinion  of  the  agency  head,  have  im¬ 
plications  sufficient  to  require  a  thor¬ 
ough  examination  of  possible  alterna¬ 
tive  approaches.  Several  respondents 
wanted  the  order  to  include  a  provi¬ 
sion  that  would  require  an  analysis  if 
there  were  sufficient  public  demand  or 
if  the  public  reaction  could  be  expect¬ 
ed  to  be  adverse.  By  providing  the 


agency  head  with  discretion,  it  will  be 
possible  for  an  agency  to  be  responsive 
to  such  concerns. 

The  President  has  established  a  Reg¬ 
ulatory  Analysis  Review  Group 
chaired  by  the  Council  of  Economic 
Advisers  (CEA)  to  review  agency  regu¬ 
latory  analyses  and  to  consult  with 
the  agencies  on  the  conduct  of  such 
analyses.  Given  the  flexibility  in  these 
two  criteria,  CEA  expects  that  each 
agency  administering  economic  or  fi¬ 
nancial  assistance  programs  will  do  at 
least  one  regulatory  analysis  a  year. 
CEA  expects  the  Review  Group  to 
work  with  agencies  as  they  carry  out 
the  Regulatory  Analysis  Program  and 
to  conduct  an  interagency  review  of 
10-20  regulatory  analyses  each  year. 
Some  agencies  may,  in  consultation 
with  the  Review  Group,  focus  their 
regulatory  analysis  on  the  review  of  an 
existing  regulation  or  set  of  regula¬ 
tions,  but  most  regulatory  analyses  are 
expected  to  concentrate  on  new  regu¬ 
lations. 

Factors  in  the  Analysis— Several  re¬ 
spondents  suggested  that  specific  fac¬ 
tors  be  covered  in  a  regulatory  analy¬ 
sis.  No  mandatory  listing  of  factors  is 
included  in  the  order  because  the  de¬ 
tails  of  each  analysis  will  vary  with 
the  situation.  However,  the  Review 
Group  will  work  with  the  agencies  to 
ensure  that  their  analyses  are  com¬ 
plete  and  responsive  to  the  issues  re¬ 
lating  to  specific  regulations. 

Information  Needed  for  the  Analy¬ 
sis— A  few  respondents  raised  concern 
that  the  regulatory  analysis  may  lead 
to  significant  new  information  require¬ 
ments  for  businesses  and  individuals. 
While  recognizing  that  intelligent  gov¬ 
ernment  decisions  require  accurate  in¬ 
formation  and  data,  it  is  also  true  that 
the  President  has  placed  major  em¬ 
phasis  on  reducing  unnecessary  paper¬ 
work  demands  on  the  public.  Agencies 
are,  therefore,  encouraged  to  gather 
essential  data  in  the  least  burdensome 
way  and  to  eliminate  existing  paper¬ 
work  requirements  unless  they  are  ab¬ 
solutely  essential. 

When  specific  information  needed 
for  a  regulatory  analysis  is  requested 
by  or  shared  voluntarily  with  an 
agency,  current  safeguards  for  propri¬ 
etary  information  will  be  followed. 

Availability— Several  respondents 
requested  that  a  draft  regulatory  anal¬ 
ysis  be  made  available  at  the  time  of 
an  advanced  notice  of  proposed  rule- 
making.  At  that  point,  agencies  may 
still  be  formulating  the  information 
needed  to  complete  a  regulatory  anal¬ 
ysis  and  a  uniform  requirement  would 
be  inappropriate.  However,  nothing  in 
the  order  would  preclude  an  agency 
from  making  the  analysis  available  at 
that  time  if  it  chooses  to  do  so. 

Section  4.  Review  of  Existing  Regulations 

Need— Review  of  existing  regulations 
was  strongly  favored  by  a  large 
number  of  respondents.  Some  respon¬ 
dents,  however,  were  concerned  about 
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the  possibility  that  periodic  reviews 
might  promote  noncompliance  with  a 
regulation  soon  to  be  reviewed.  There 
was  also  concern  that  agency  staffs 
might  have  to  be  increased  in  order  to 
conduct  such  reviews.  Choosing  to 
review  a  regulation  does  not  assume 
that  it  will  be  discarded  or  that  it  will 
not  be  enforced  while  under  review.  It 
is  also  arguable  that  as  regulations  are 
updated,  clarified,  and  possibly  delet¬ 
ed,  fewer  resources  may  be  needed  to 
interpret,  enforce,  and  administer 
them.  Given  the  many  benefits  of 
such  a  review  noted  by  respondents, 
the  review  has  been  retained. 

The  review  of  existing  regulations 
required  by  the  Order  may  involve  a 
major  review  of  all  existing  agency 
regulations,  such  as  “Operation 
Common  Sense”  in  the  Department  of 
Health,  Education,  and  Welfare,  or  it 
may  concentrate  on  selected  smaller 
projects.  In  all  cases,  the  results  are 
expected  to  be  the  simplification  and 
clarification  of  regulations  and  the 
elimination  of  regulations  that  are  no 
longer  necessary. 

Criteria— Based  on  suggestions  re¬ 
ceived,  the  criteria  listed  for  selection 
of  agency  regulations  to  be  reviewed 
have  been  revised  to  incorporate  such 
factors  as  advances  in  technology  and 
other  changing  conditions  that  would 
necessitate  a  review  of  existing  regula¬ 
tions. 

“ Sunset ”  and  Time  Limit  on  the 
Review— Several  respondents  suggest¬ 
ed  that  the  best  way  to  require  agency 
review  of  regulations  was  to  issue 
them  with  “sunset”  provisions.  As  a 
result,  these  regulations  would  auto¬ 
matically  expire  after  a  set  time 
period,  often  suggested  as  5  years, 
unless  the  agency  justified  their  con¬ 
tinuation.  This  process  would  remove 
any  need  to  establish  specific  criteria 
for  identifying  regulations  for  review 
since  every  regulation  would  be  re¬ 
viewed  under  the  “sunset”  provisions. 

Agencies  cannot  entirely  eliminate 
regulations  unless  the  law  which  au¬ 
thorized  the  regulations  allows  them 
to  do  so.  Therefore,  it  is  not  possible 
to  extend  the  full  “sunset”  concept  to 
significant  new  regulations  as  suggest¬ 
ed. 

Other  respondents  favored  the  man¬ 
datory  review  of  all  regulations  within 
a  set  time,  usually  3-5  years  after  their 
issuance.  This  suggestion  was  not 
adopted.  Instead,  agencies  are  in¬ 
structed  to  concentrate  on  those  regu¬ 
lations  which  no  longer  serve  their  in¬ 
tended  purpose,  which  have  caused  ad¬ 
ministrative  difficulties,  or  which  have 
been  affected  by  new  developments. 
Since  agency  resources  are  limited,  the 
review  requirement  should  concen¬ 
trate  on  the  areas  of  greatest  need. 

Agencies  will  publish  criteria  to 
identify  existing  regulations  for 
review,  and  possible  first  choices  for 
public  comment  in  accordance  with 
Section  4  of  the  order. 


Section  5.  Implementation 

Agency  Reports— Some  respondents 
did  not  understand  the  kind  of  infor¬ 
mation  to  be  included  in  the  agency 
reports  on  implementation  of  this 
order.  This  section  has  been  clarified. 
Moreover,  agency  reports  will  now  be 
published  for  public  comment  before 
being  submitted  to  OMB,  so  that  the 
views  of  the  public  can  be  assessed 
before  the  reports  are  submitted  in 
final  form.  Responses  to  the  public 
comments  will  be  included  in  the  pub¬ 
lication  of  the  final  agency  reports. 

OMB  Enforcement— Most  of  the  re¬ 
spondents  who  addressed  the  question 
of  OMB’s  role  in  enforcement  urged 
that  OMB  be  given  more  clearly  de¬ 
fined  responsibilities  including  acting 
as  an  appeals  body  for  agency  deci¬ 
sions  on  individual  regulations.  A 
formal  requirement  for  OMB  to  ap¬ 
prove  or  provide  appellate  review  of 
the  substance  of  individual  regulations 
would  be  inappropriate  and  counter  to 
the  emphasis  on  agency  accountability 
in  the  Executive  order.  The  Director 
of  OMB  has  assured  the  President 
that  OMB  will  closely  monitor  agency 
compliance  with  the  order.  After  al¬ 
lowing  the  agencies  the  opportunity  to 
work  with  the  new  requirements, 
OMB  will  report  to  the  President  on 
the  effectiveness  of  the  order  and  on 
agency  compliance.  The  Director  of 
OMB  will  report  to  the  President  at 
least  twice  a  year  and  will  assure  the 
necessary  resources  to  oversee  imple¬ 
mentation  of  the  order. 

Section  6.  Coverage 

Applicability 

Scope— Several  respondents  found 
the  Coverage  section  of  the  draft 
order  confusing.  In  the  final  order, 
coverage  has  been  clarified  in  each  in¬ 
dividual  section.  There  are.  however, 
some  general  exclusions  which  are 
listed  in  the  Coverage  section. 

Confusion  also  arose  over  the  need 
for  and  definition  of  the  term 
“public”.  The  final  order  omits  any 
definition  of  the  public  and  presumes 
that  the  reference  to  the  public  in¬ 
cludes  all  interested  or  affected  ele¬ 
ments  of  the  population. 

Exclusions 

Formal  Rulemaking— Formal  rule- 
making  is  excluded  from  the  order. 
Formal  rulemakings  tend  to  be  nar¬ 
rowly  focused,  litigative  proceedings 
conducted  by  an  Administrative  Law 
Judge.  They  are  governed  by  specific 
procedural  requirements  that  assure 
opportunities  for  public  participation 
and  adequate  analysis  of  issues. 

International  Affairs  and  Internal 
Agency  Matters— Regulations  in  these 
two  areas  are  excluded  from  notice 
and  comment  requirements  in  the  Ad¬ 
ministrative  Procedure  Act  and  are  ex¬ 
cluded  from  the  order. 
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Procurement  Regulations— The  Of¬ 
fice  of  Federal  Procurement  Policy 
has  already  increased  opportunities 
for  participation  in  the  development 
of  procurement  regulations.  In  addi¬ 
tion,  a  major  review  and  consolidation 
of  these  regulations  is  underway.  To 
apply  the  requirements  of  this  order 
to  procurement  regulations  is,  there¬ 
fore,  unnecessary. 

Independent  Regulatory  Agencies— 
Many  of  the  respondents  strongly 
urged  that  the  Executive  order  apply 
to  the  independent  regulatory  agen¬ 
cies.  However,  several  members  of 
Congress  stated  that  the  the  President 
should  not  and  cannot  require  these 
agencies  to  follow  the  policies  set 
forth  in  the  order.  These  agencies  are, 
in  their  view,  "arms  of  Congress”.  The 
Justice  Department  on  the  other 
hand,  stated  that  most  of  the  order 
could  be  made  binding  on  the  indepen¬ 
dent  regulatory  agencies. 

President  Carter  believes  that  a  con¬ 
frontation  with  Congress  over  the  ap¬ 
plicability  of  the  order  to  the  indepen¬ 
dent  regulatory  agencies  would  only 
detract  from  the  important  reform 
steps  being  taken.  Therefore,  he  has 
asked  the  chairmen  of  these  agencies 
to  voluntarily  apply  the  policies  and 
procedures  of  the  Executive  order.  He 
has  asked  the  chairmen  to  report  their 
progress  to  him  and  to  the  Congress. 

For  purposes  of  this  order,  indepen¬ 
dent  regulatory  agencies  include: 

Civil  Aeronautics  Board 
Commodity  Futures  Trading  Commis¬ 
sion 

Consumer  Product  Safety  Commission 
Federal  Communications  Commission 
Federal  Deposit  Insurance  Corporation 
Federal  Election  Commission 
Federal  Energy  Regulatory  Commission 
Federal  Home  Loan  Bank  Board 
Federal  Maritime  Commission 
Federal  Reserve  Board 
Federal  Trade  Commission 
Interstate  Commerce  Commission 
Federal  Mine  Safety  and  Health  Review 
Commission 

National  Labor  Relations  Board 
Occupational  Safety  and  Health  Review 
Commission 

Postal  Rate  Commission 
Nuclear  Regulatory  Commission 
Securities  and  Exchange  Commission. 

Many  of  the  respondents  empha¬ 
sized  that  it  made  no  difference 
whether  regulations  are  issued  by  an 


independent  regulatory  agency  or  by 
an  executive  branch  agency  since  the 
problems  are  the  same— undue  delay, 
unnecessary  paperwork,  and  excessive 
intrusion  in  lives  of  individuals  and 
the  operations  of  public  and  private 
organizations.  Clearly,  many  improve¬ 
ments  are  needed  in  the  performance 
of  all  regulatory  agencies.  President 
Carter  intends  to  work  with  the  Con¬ 
gress  in  a  spirit  of  accommodation,  not 
confrontation,  to  assure  that  the  regu¬ 
latory  process  is  responsive  to  the 
needs  of  the  American  people. 

Emergency  Regulations— A  primary 
purpose  of  this  order  is  to  assure  more 
effective  management  of  the  regula¬ 
tory  process.  It  is  not  intended  to 
create  undue  delays  that  would 
impede  agency  response  to  emergen¬ 
cies  or  to  mandatory  deadlines.  In 
emergency  situations,  the  order  re¬ 
quires  that  a  policy  official  explain  to 
the  public  why  the  order  has  not  been 
followed. 

Section  7. 

Judicial  Revievo— Many  respondents 
strongly  advocated  either  judicial 
review  or  more  effective  enforcement 
by  OMB  to  assure  that  the  goals  of 
the  order  are  achieved.  As  explained 
in  Section  5,  the  final  order  relies  on 
strengthened  OMB  enforcement  rather 
than  judicial  review.  Again,  the 
order  is  not  intended  to  create  more 
delays  by  increasing  litigation.  It  is 
hoped  that  by  improving  the  quality 
of  regulatory  decisions  through  in¬ 
creased  public  participation,  judicial 
review  of  agency  decisions  will  be  re¬ 
duced. 

Section  8. 

Sunset— Several  respondents  ques¬ 
tioned  why  the  order  has  an  expira¬ 
tion  date.  A  specific  “sunset”  date  is  in 
keeping  with  the  order’s  emphasis  of 
reviewing  existing  requirements. 
Based  on  an  evaulation  of  the  order’s 
effectiveness,  OMB  will  recommend  to 
the  President  whether  or  not  to 
extend  it. 

Wayne  G.  Granquist, 
Associate  Director  for  Manage¬ 
ment  and  Regulatory  Policy, 
Office  of  Management  and 
Budget 
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